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1.

Introduction

1.1.

The Whakatōhea Pre-Settlement Claims Trust (“WPCT”) and the Crown have
negotiated a deed to settle the historical (pre-1992) claims of people who are members
of Te Upokorehe, Ngāti Ngāhere, Ngāti Patumoana, Ngāi Tamahaua, Ngāti Ira, or Ngāti
Rua, or who whakapapa to the ancestors Muriwai or Tūtamure, who exercised
rangatiratanga in the area of interest after 6 February 1840 (“Deed”).

1.2.

On 15 November 2021, a petition (“petition”) was presented to the WPCT by 718 Te
Upokorehe petitioners (“petitioners”). The petitioners sought to trigger the process to
remove or amend the mandate of the WPCT set out at clause 19 of the Whakatōhea
Deed of Mandate 2016 (“DOM”). This process will be referred to as the “clause 19
process” throughout this report.

1.3.

The petitioners sought an amendment to the WPCT mandate to exclude Te Upokorehe
and their claims from the Whakatōhea Settlement for historical treaty claims.

1.4.

The Crown and WPCT initialled the Deed on 23 December 2022. The Deed remains
subject to ratification.

1.5.

A verification of the petition was then undertaken in May 2022. Following verification
of 682 signatures on the petition, the petition triggered the clause 19 process. The process
involves information hui, and a vote to test support for the amendment requested by the
petitioners.

1.6.

This report has been prepared by the petitioners as the last step of the clause 19 process.
The purpose of this report is to set out the background and the result of the vote held,
and then to set out the petitioners’ view on what steps are required following the vote.

2.

Te Upokorehe Rohe and History

2.1.

Te Upokorehe hold mana whenua in their rohe in the north-eastern Bay of Plenty. Their
western boundary is at Maraetotara. Their rohe then extends eastwards to the centre of
the Waioweka River, which is just west of Ōpōtiki, and inland in between those two
points.

2.2.

Te Upokorehe have maintained their rights as ahi kā roa in their rohe since the days of
Hapū Oneone.
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2.3.

As stated by Te Upokorehe Kaumātua Wallace Aramoana:
One of the principal descent lines of Te Upokorehe is that of Te Hapu Oneone. In Te
Upokorehe tradition, Te Hapu Oneone are a people distinct from Te Tini o Toi and were
here to welcome Toi when he arrived. Te Upokorehe speak of the name Te Hapu Oneone as
representative of a people not one ancestor.
According to Upokorehe, the Rangimātoru landed at Ōhiwa, with the descendants of the
Rangimātoru inter-marrying with Te Hapu Oneone. The Captain of the Rangimātoru was
the famous navigator Hape-ki-tuarangi. Some generations after the arrival of the
Rangimātoru, the waka Oturereao landed at Ōhiwa with Tairongo as Captain. Descendants
of Tairongo then intermarried with those of Rangimatoru and Hapu Oneone. Over time
descendants of Te Hapu Oneone, Hape ki tuarangi and Tairongo became known as Te
Whānau-a-Tairongo. From Tairongo descend Ani-i-waho and Raumoa. As time passed, the
descendants of Te Whānau-a-Tairongo became known as Ngāti Raumoa.
As well as Hape-ki-tuarangi and Tairongo, the principal tipuna of Te Upokorehe includes
Kahuuki (who held the mana of both Te Whakatāne and Te Upokorehe, cementing many
historical place names in and around the Upokorehe boundary), Raumoa, (tipuna of Ngāti
Raumoa), Te Rupe (who was War Chief in the battle of Maraetotara), and Wi Akeake
(who signed Te Tiriti o Waitangi on behalf of Te Upokorehe).
Finally, following an incident at the Ōhiwa harbour, Ngāti Raumoa became known as Te
Upokorehe.
By way of intermarriage, Te Upokorehe also share kinship ties to Mātaatua. However, this
is not a principal descent line for Te Upokorehe.

2.4.

Descriptions of Te Upokorehe have varied across time, being variously described
(normally by outsiders) as a tribe, a hapū, or an iwi.

2.5.

Te Upokorehe freely acknowledge links to Te Whakatōhea and to Ngāi Tūhoe. However
the group have also always maintained a unique separateness, and a willing pragmatism
to work with the other hapū and iwi that surround them when required. As the late
rangatira Tawhai Te Rupe put it:1

1

See Wai 2662 Whakatōhea Urgency Transcript to Hearing Week 1 6 November 2017 Wai 2662 doc #4.1.1 at 70.
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… we’ve got to walk with all those tribes around us, because we’re a tribal – we’re on the edge
of all hapū. So we’ve got to work with Whakatōhea. We’ve got to look behind us and we’ve
also got to work with our Waimana Kaaku, we look at Ngāti Awa, we’ve got a relationship
with them. So we can’t just go and sit over there with Whakatōhea and make all the decisions
on behalf of us, we can't sit over here and make decisions on behalf of all of us over there of
Ngāti Awa. We can’t go to Tūhoe and make a decision with them without consulting with
our other whānau. So I’m just saying again now, we are a border tribe. We’re in the middle
of everyone, we’re in the guts of everything and everyone is taking a piece of this arm, this one
is going to take an arm, that one that way, take a leg that way and we’re the guts in the middle
with no leg and arms.
2.6.

Te Upokorehe have not yet had the opportunity to have their history and claims heard
before the Waitangi Tribunal, with the opportunities for research and evidence gathering
that the process entails. Existing narratives surrounding Te Upokorehe are therefore
often framed by outsiders looking in, rather than from Te Upokorehe themselves.

3.

Current representation structures and issues

3.1.

Te Upokorehe are one of the hapū represented on the Whakatōhea Māori Trust Board
(“WMTB”) and form a part of the broader group which the WPCT currently has a
recognised mandate to negotiate on behalf of.

3.2.

Since at least 2009, Te Upokorehe have been clear that their inclusion in a settlement as
a part of another group, institutions, as ‘one hapū of Whakatōhea’ or as a part of Ngāi
Tūhoe is inappropriate. They have actively tried to prevent other groups speaking or
acting on their behalf, while at the same time, trying to work with their neighbouring
groups to find solutions that work for all parties.

3.3.

As is set out below, Te Upokorehe have a long history of protest at inclusion on these
and other bodies, and of exercising rangatiratanga and kaitiakitanga in their rohe. They
seek changes to allow Te Upokorehe rangatiratanga full expression, and to ensure that
others cannot speak for them.

3.4.

A prime example of these actions is the Te Upokorehe Resource Management Team
(“RMT”), has been active for over 30 years. This group assists with environmental
management within the Upokorehe rohe, from Maraetotara to the Waioweka. As
attendees at the information hui heard, the RMT are the first port of call for the Councils
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in the Upokorehe rohe. The RMT conducts site visits; drafts impact assessments, has
developed a Te Ūpokorehe Iwi Management Plan; and engages with national and local
bodies.
3.5.

The RMT works with the Department of Conservation, for example with regional Kiwi
conservation. They also work with the Bay of Plenty Regional Council, undertaking
removal of mangroves in Ōhiwa Harbour (Te Upokorehe hold the resource consent for
this work), carrying out site visits including checking on waste management issues and
interference with wāhi tapu, as well as activities in relation to stranded tohorā.

3.6.

The message from Te Upokorehe at the information hui is that they do not need or want
another layer of bureaucracy over them in their rohe, as they already undertake this mahi
themselves. In fact, they fear a settlement could well leave them less able to carry out
their kaitiaki responsibilities.

4.

Tūhoe settlement

4.1.

In 2013, Ngāi Tūhoe and the Crown initialled a Deed of Settlement.

4.2.

Te Upokorehe opposed this settlement proceeding while the proposed redress included
their wāhi tapu, rohe, and whakapapa within it.

4.3.

This opposition was expressed through protests, lobbying Members of Parliament, and
three applications for urgent hearings at the Waitangi Tribunal, that were denied.

4.4.

Te Upokorehe challenged the denial of a hearing in a successful High Court application.
In his decision, Williams J declared that the Tribunal’s decisions not to grant hearings
were invalid as they were made without jurisdiction. 2

4.5.

By this time events had overtaken them, and the settlement was introduced despite their
opposition. This shows the commitment that Te Upokorehe had and have in protecting
their wāhi tapu, rohe, and whakapapa.

2

Baker v Waitangi Tribunal [2014] 3 NZLR 390.
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5.

Whakatōhea Mandate

5.1.

There is a very long history associated with groups seeking settlement of the historical
claims of Te Whakatōhea and Te Upokorehe. The Crown breaches were some of the
worst in the history of Aotearoa, including war and raupatu.

5.2.

By the year 2010, three groups were attempting to develop mandate strategies to negotiate
with the Crown: the Whakatōhea Raupatu Working Party, the Tū Ake Whakatōhea
Collective and Te Upokorehe Treaty Claims Trust, established by Te Upokorehe
members. Te Upokorehe developed a parallel but non-competing mandate.3

5.3.

The Upokorehe mandate proposal was consistent with past examples that the Crown has
recognised with other groups. Their proposal would have allowed Te Whakatōhea and
Te Upokorehe to represent their own interests in their own respective rohe, and work
together on shared issues and in shared areas. It would also have potentially allowed for
one settlement for both groups. This idea found some support, and a number of hui were
held to discuss how this would work in practice.

5.4.

This was also consistent with the arrangement that is latterly being adopted under the
Marine and Coastal Area (Takutai Moana) Act 2011 in the High Court.4 In 2020 Te
Upokorehe Treaty Claims Trust was successful in gaining customary marine title on
behalf of Te Upokorehe, which will be held jointly with other parties. Protected
customary rights will be held solely by Te Upokorehe in their rohe (through Te
Upokorehe Treaty Claims Trust).

5.5.

The arrangement for holding the orders mirrors the non-competing mandate sought
many years ago by Te Upokorehe and described above. The groups will work togehter
on shared areas, but have a determinative voice in their own rohe.

5.6.

Te Upokorehe’s proposal was ignored. The Crown endorsed the WPCT to proceed with
the mandate on behalf of the Whakatōhea hapū, and Te Upokorehe, despite the fact that
the Tribunal later considered that it “remains doubtful that the Crown gave more than
passing consideration to alternative mandating structures put forward”.5

Waitangi Tribunal The Whakatōhea Mandate Inquiry Report (Wai 2662, 2018) for fuller details.
Re Edwards (Te Whakatōhea No. 2)) [2021] NZHC 1025.
5 At 89.
3
4
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5.7.

Consistent with the position taken in opposition to the Ngāi Tūhoe settlement, in 2016
Te Upokorehe again protested in opposition to the proposal for recognition of a
Whakatōhea mandate which included Te Upokorehe.

6.

Whakatōhea Mandate Inquiry Report

6.1.

In May 2016, Te Upokorehe filed an urgent application in the Waitangi Tribunal asking
that the mandating process be put on hold until after the Waitangi Tribunal could hear a
historical inquiry. Te Upokorehe also filed with the Waitangi Tribunal asking that a
historical inquiry be initiated at that time.

6.2.

The Waitangi Tribunal agreed to hear the urgency application, and also agreed to initiate
a historical inquiry. The urgency hearings took place in Whakatāne from 6-10 and 21-22
November 2017. The Whakatōhea Mandate Inquiry Report was released on 12 April 2018.

6.3.

Among other findings, the Tribunal found that the Crown breached its Treaty
partnership obligations by failing to adequately assess the level of support for the
Whakatōhea mandate.6

6.4.

The Tribunal considered that:7
The particular circumstances within Whakatōhea in 2016 that were known to the Crown
required more than the expedient of picking and backing the group considered most likely to
achieve the Crown’s objective of a quick settlement. In our view, the process lacked balance and
strongly implied a pre-determined outcome. Those in opposition to the mandate have good
reason to feel that their concerns were not given a fair hearing. We conclude therefore that the
Crown should not have recognised the Pre-Settlement Trust Deed of Mandate in December
2016.

6.5.

Further:8
The Crown placed its own political objectives – particularly achieving the goal of an accelerated
Whakatōhea settlement – over the interests of a process that was fair to Whakatōhea.

At 89.
At x (within letter of transmittal).
8 At 43.
6
7
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6.6.

That report recommended a vote be held by all members of Whakatōhea and Te
Upokorehe to decide whether or not to continue towards a settlement under the WPCT
or proceed towards a historical inquiry.

7.

Whakatōhea Settlement Process Vote 2018

7.1.

As recommended by the Tribunal, a vote was then held. The results of the vote were
released on 13 November 2018 and are attached as Appendix A.

7.2.

In total, 2876 voters participated. 365 voters identified as Te Upokorehe.

7.3.

One of the resolutions put in that vote was:
Do you support the Whakatōhea Pre-Settlement Claims Trust continuing to negotiate to reach
a settlement with the Crown of the historical Treaty claims of Whakatōhea?

7.4.

1534 of the total voters (made up of the five hapū of Te Whakatōhea and Te Upokorehe)
agreed the resolution, while 1192 voted no.

7.5.

On this question, 148 Te Upokorehe members voted to support negotiations, while 203
voted against.

7.6.

Despite the outcome of the vote, the WPCT (purporting to represent Te Upokorehe)
continued negotiations with the Crown. This was on the basis that the settlement could
continue while the Tribunal held its hearings. The Tribunal would be without jurisdiction
to make recommendations on historic claims.

7.7.

Te Upokorehe have filed three claims to the Waitangi Tribunal to seek findings and
recommendations on historic Crown breaches of Te Tiriti o Waitangi. They are included
in the Deed, and will be settled should Te Upokorehe remain within the settlement and
the settlement is completed. Te Upokorehe seeek recommendations on their historical
claims.

7.8.

This decision lead to a number of groups, including Te Upokorehe, filing further
applications for urgent hearings with the Waitangi Tribunal.

7.9.

Judge Doogan, the Chairperson of the Inquiry, decided at a Judicial Conference in July
2021 that he would grant priority to the issues that were set out in the urgency
applications. These included (among others):
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7.9.1.

The Crown proposal that would allow the Tribunal to hear claims following
settlement, but without jurisdiction to make recommendations on historic
claims;

7.9.2.

The clause 19 process remaining unworkable; and

7.9.3.

Issues with the ratification process.

7.10.

The hearings for these issues occurred between 10-13 September 2021.

7.11.

The hearings that followed led to the 2021 Priority Report.

8.

2021 Priority Report

8.1.

The 2021 Priority Report confirmed that the planned removal of the Tribunal’s power
to make any recommendations on the historical claims of Te Upokorehe and Te
Whakatōhea hapū was unwarranted and unnecessary:9
Our view is that the Crown could reasonably allow for the possibility of specific
recommendations (if such claims are well founded). Otherwise, the Crown runs the risk
that the parallel process that is to be offered in conjunction with the settlement will not be seen
as meaningful and robust In our view, this could in itself present a risk to the durability of the
settlement.

8.2.

On the clause 19 process, which the Tribunal refers to as the withdrawal process or
mechanism, the Tribunal was critical of the Crown for its failure to act to remedy the
withdrawal process following release of the earlier Mandate Report:
Essentially, the Crown declined to ask the [WPCT] for further amendments to the withdrawal
mechanism. In its view, the form of the withdrawal mechanism was for the [WPCT] to decide,
and any discussions about the mechanism were internal matters for the [WPCT] and members
of Whakatōhea. If clarification of the 5 per cent threshold was necessary, then the claimants
must ask the [WPCT] about it. In terms of hapū rangatiratanga, the Crown considered that
the mechanism provided a path for hapū to withdraw, by going through the prescribed steps for
seeking an amendment to the mandate. 10

9

Waitangi Tribunal The Priority Report on the Whakatōhea Settlement Process (Wai 1750, 2021) at xiii.
At 117.

10
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The Crown made no attempt to play ‘honest broker’ to try to help the parties resolve differences
over the withdrawal mechanism.11
The Tribunal recommended that “adult members of Te Whakatōhea” must be defined in the
deed of mandate,12 and that the Deed of Mandate must specify that the postal vote may be an
online vote, and that hapū affiliation will be recorded.13
8.3.

Importantly, the Tribunal confirmed that if a group sought to trigger the clause 19
process then that process needed to be completed before ratification:
It would compound the breach and the prejudice if the Crown does not allow a reasonable
amount of time for the amendments we recommend to be made and for the process to be run
before initialling the deed. 14
On the question of whether the withdrawal process could reasonably be expected to coincide
with the ratification process, we find that, if the Crown proceeds to initialling and ratification
without giving adequate time for an amended withdrawal process to be used, it would be a
breach of the principle of active protection It would not be fair to penalise any group that
wants to use the mechanism for the delay caused by the ambiguous amendment adopted by the
Trust in February 2020 with the full knowledge and agreement of the Crown- indeed as
required by the Crown.15

9.

Mechanism for the clause 19 process

9.1.

The clause 19 process is initiated by a proposal to amend or withdraw the mandate which
must:16
9.1.1.

Identify whether the proposal seeks to amend or withdraw the mandate in
respect of all or part of the claimant community, and if the latter, which part of
the claimant community, i.e. which hapū;

9.1.2.

Identify the concerns of the party seeking to amend or withdraw the mandate
in respect of all or part of the claimant community; and

At 127.
At 130.
13 At 148.
14 At 132.
15 At 147.
16 Whakatōhea Deed of Mandate 2016 Clause 19.1.2.
11
12

9

9.1.3.
9.2.

Be signed by at least 5% of the adult members of Whakatōhea.

On receipt of the written notice, the WPCT must arrange for a meeting to be convened,
within two weeks of the date of the written notice, between the party seeking to amend
or withdraw the mandate and the Trustees of the WPCT.

9.3.

If this meeting does not resolve the identified concerns, the party seeking to amend or
withdraw the mandate may organise five (or more) publicly notified hui to discuss,
withdraw or amend the mandate.17

9.4.

These hui are accompanied by a voting process, which must include postal and online
voting, and record the primary hapū affiliation of voters.18

9.5.

The petitioners present a written report to WPCT and the Crown, containing copies of
public notices advertising the publicly notified hui, attendance registers, minutes and
other relevant information.19

9.6.

WPCT and Crown then decide on whether to remove or amend the mandate, or to
continue to ratification.20

At Clause 19.1.3.
This is not in the DOM, but the Tribunal has confirmed that this is a requirement to ensure Tiriti consistency.
19 At Clause 19.1.5.
20 At Clause 19.1.6.
17
18
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10.

Chronology of steps taken

10.1.

Below, we cover in depth the steps taken by Te Upokorehe to remove or amend the
mandate through the clause 19 process. We begin with a chronology that provides an
overview of this process:

Step

Date

Petition received by WPCT and Crown 15 November 2021
(Cl19.1.2)
Hui between WPCT and Petitioners (Cl 19.1.3) 3 December 2021
Release of Wai 1750 Priority Report

13 December 2021

Deed of Settlement Initialled

23 December 2021

Te Upokorehe formally notified that the Deed 21 February 2022
had been initialled
WPCT holds five online hui

12–19 March 2022

Confirmation from WPCT that on current 3 May 2022
database numbers the threshold to meet is 572
Petition verification hui

7 May 2022

Confirmation that petition verified

9 May 2022

Vote opens

28 July 2022

Information Hui 1

30 July 2022

Information Hui 2

01 August 2022

Information Hui 3

06 August 2022

Information Hui 4

07 August 2022

Information Hui 5

14 August 2022

Information Hui 6

22 August 2022

Voting Closed

30 August 2022

Preliminary Vote Outcome Released

31 August 2022

Whakapapa Verification – Upokorehe.

3 September 2022

Whakapapa Verification – Te Whakatōhea 6 September 2022
Hapū
Outcome Notified

09 September 2022

11.

Petition

11.1.

The Tribunal has criticised the clause 19 process for being unworkable and ambiguous.
11

11.2.

During the build up to hearing and the hearing itself, the WPCT clarified the meaning
and method for triggering the clause 19 process. For the first time parties had some
certainty that there was a potential for a functional process that could be tested.21

11.3.

At that point Te Upokorehe determined to test the clause 19 process.

11.4.

The petition was prepared under urgency (over October 2021) as the clause 19 process
needed to be carried out after WPCT clarified the meaning and method for triggering the
clause 19 process but before ratification of the settlement overtook events.

11.5.

In order to sign the petition, a whakapapa to Te Upokorehe had to be shown. This was
a deliberate decision taken on the part of the petitioners as they felt it was inappropriate
for the other hapū of Te Whakatōhea to play a role in making determinations about Te
Upokorehe.

11.6.

Preparation of the petition and gathering signatures took place without any access to
funding.

11.7.

On 15 November 2021, prior to the Tribunal issuing its report, 718 Te Upokorehe
Petitioners sent a written notice and the accompanying petition to amend the WPCT
mandate to exclude Te Upokorehe and their claims from the Whakatōhea settlement of
historical claims. This triggered the clause 19 process.

11.8.

Te Upokorehe described triggering the process as a ‘litmus test’ for whether the process
was workable when informing the Tribunal that they had filed their petition.

11.9.

The total number of required signatures was unknown while the petition was being
prepared.

11.10.

It was not until 3 May 2022 that the WPCT confirmed that, on the basis of the petition
filed, 5% of the adult members of Te Whakatōhea equated 572 people.

11.11.

The method used by the WPCT to calculate 5% of the adult members of Te Whakatōhea
for the purposes of the petition is unknown by the petitioners.

21

See the Priority Report, above n 9, particularly chapter 3.
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11.12.

The petition is attached as Appendix B and states:
The Crown and Te Whakatōhea Pre-Settlement Claims Trust plan to initial the Te
Whakatōhea Settlement of historic claims in November 2021.
The voice of Te Ūpokorehe Iwi is not heard in this settlement. Our whakapapa and our claims
are distinct from Te Whakatōhea.
We, Te Upokorehe, object to being swept into this settlement as a part of Te Whakatōhea.
We object to Te Ūpokorehe whenua and sacred sites being given to Te Whakatōhea as part
of their settlement.
Te Ūpokorehe Iwi wants to stand on our own mana, and have the Crown engage directly with
us to settle our claims about our whenua and our wāhi tapu.
Urgent action is required. We are therefore asking all those who whakapapa to Te Ūpokorehe
to join our petition to show the Crown that Te Whakatōhea does not have our permission or
agreement to act for Te Ūpokorehe.
By signing this petition you will be telling the Crown that you want Te Ūpokorehe Iwi, its
claims, and its whenua and sacred sites removed from the Whakatohea settlement.

11.13.

The letter sent to the WPCT by the petitioners is attached as Appendix C.

11.14.

In collecting the signatures Te Upokorehe constructed a website to record signatures.
This allowed those signing to provide their information in a safe way, sign the petition,
and provide comments. Attached as Appendix D is a redacted example of the summary
list provided with the petition. Appendix E is a redacted example of the individualised
information papers provided to the WPCT for all signers.

11.15.

The WPCT and the petitioners attended a hui on 3 December 2021, which met the
requirements described at clause 19.1.3 of the deed of mandate. This meeting did not
resolve the concerns identified in the petition. At that hui it was agreed that Te
Upokorehe and the WPCT would work as collaborately as possible to develop the
process for the whakapapa verification of petitioners.

11.16.

Following the hui, agreement could not be reached on a proposed whakapapa verification
process. On 8 December 2021, Te Upokorehe wrote to the WPCT recognising the
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disagreement, and, in a spirit of compromise and good faith, suggested a pathway
forward. The proposal from Te Upokorehe was rejected by the WPCT on 9 December
2021. Ironically, the suggested process was later agreed by the WPCT in 2022.
11.17.

On 13 December 2021, the Priority Report on the Whakatōhea Settlement Process was released.
The report made specific recommendations concerning the clause 19 process and found
significant breaches of Te Tiriti had occured in relation to ratification and the clause 19
process. The Tribunal considered that further breaches would occur unless changes were
made.

11.18.

On 16 December 2021, Te Upokorehe wrote to the Crown and the WPCT objecting to
further steps being taken towards ratification until the withdrawal process had been
completed. The letter to the Crown detailed the Tribunal’s findings, and noted:
The honour of the Crown demands that it will not willingly breach Te Tiriti o Waitangi by
proceeding with initialling the Deed of Settlement until the amendments can be made, funding
can be clarified, and the withdrawal process has been concluded. Fresh grievances must
not be created in settling historical claims.

11.19.

The letter requested facilitation assistance for any further hui with the WPCT given their
attitude towards vetting of the petitioners, and noted that the withdrawal would be put
on hold until the Crown proactively addressed the Tribunal’s recommendations:
Given the fixed position of the WSPCT on vetting petitioners, it was clear that facilitation
would be required to ensure the petition can be vetted in a way that is fair, and culturally safe
for Te Upokorehe to participate in.
Te Upokorehe expect that steps towards initialling the Deed of Settlement will halt. Likewise,
the petition process initiated by Te Upokorehe will halt until the defects identified by the
Tribunal can be remedied.
A clear, transparent, and robust process must now be taken to amend the Deed of Mandate,
to fix issues with the funding policy, and to address the Tribunal’s other recommendations.
This must not take place behind closed doors, or at hui attended only by Trustees of the
WSPCT.
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Amendments must be publically notified, the subject of iwi debate (this includes Te
Whakatōhea Iwi and Te Upokorehe Iwi), and consideration should be paid to any claimant
concerns about the amendments.
The withdrawal process must then be given adequate time and funding to be completed.
11.20.

Despite this, the Crown and the WPCT initalled the Deed of Settlement on 23 December
2021. Te Upokorehe first heard that the Deed was to be initalled through informal
channels, and wrote to the Minister on 21 December 2021 objecting.

11.21.

Te Upokorehe sent a further letter to the Minister and sought confirmation that the Deed
was to be intialled, stating that if the Crown chooses to initial the Deed on the 23rd of
December then Te Upokorehe condemn the Crown’s choice to willingly breach Te Tiriti
(as above at [8.3]), and to knowingly prejudice Te Upokorehe.

11.22.

The Crown’s reply confirmed the plan to inital, and stated: “decisions on the Waitangi
Tribunal’s recommendations, including changes to section 19 of the WPCT deed of
mandate and the appropriate timing of ratification, will be taken in early 2022”.

11.23.

Having communicated that Te Upokorehe would not progress the clause 19 process until
the Tribunal’s recommendations were complied with, and having been given notice that
the Crown intended to make decisions in 2022, they waited on notice of what those
decisions were.

11.24.

While the WPCT wrote to Te Upokorehe in early 2022, Te Upokorehe remained
unprepared to continue with a process that breached Te Tiriti, and were not prepared to
enagage with the WPCT without facilitation. The Crown remained silent.

11.25.

On 1 March 2022, the Crown sent a letter to Te Upokorehe, and filed documents in the
Waitangi Tribunal which reflected that letter. Until that date, Te Upokorehe had had no
contact from the Crown. This letter is attached as Appendix F.

11.26.

Te Upokorehe were criticised in the letter for failure to engage betwen release of the
Tribunal’s report and 1 March. This characterisation of Te Upokorehe’s actions is
rejected.

11.27.

As above, the clause 19 process was delayed by Te Upokorehe based on their expectation
that the Crown would act to address the Tribunal’s recommendations.
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11.28.

The Crown’s letter also gave notice of five hui to be called by the WPCT. These were
billed as information hui, and it was suggested that these could take the place of the hui
to the hui called by the petitioners as part of the clause 19 process.22 Te Upokorehe wrote
to the Minister on 11 March 2022 setting out their concerns with the proposed WPCT
hui, and stated that they would be prejudicial to Te Upokorehe.

11.29.

The five WPCT hui were held by Zoom between 12–19 March 2022. Substantial numbers
of Te Upokorehe members attended all five of the hui.

11.30.

At the hui, Te Upokorehe members spoke of their wish to withdraw from the settlement,
a disappointment that the WPCT and the Crown have chosen to ignore the
recommendations of the Tribunal’s 2021 report, the 2018 vote against the negotiations
continuing and the consequent spiritual and physical harm that the settlement process
and the hui have caused us. There was almost complete opposition to the settlement and
to the WPCT progressing matters without a fair withdrawal process being implemented
before ratification.

11.31.

Te Upokorehe consider that the concerns these hui were prejudicial eventuated, and that
they were an inappropriate attempt to undermine the petitioners’ position. In any event,
the hui could not form the basis of denying the petitioners the opportunity to progress
the clause 19 process.

11.32.

On 7 April 2022 the Minister wrote to Te Upokorehe stating that the Tribunal’s
recommendations concerning clause 19 were “clarifying, rather than substantive” and set
a deadline for the verification of the petitioners’ whakapapa of 9 May 2022.

12.

Petition verification

12.1.

Given the deadline set by the Minister, and the Crown’s unwillingness to address the
Tribunal recomendations, Te Upokorehe took the pragmatic decison to proceed. A
whakapapa verification took place at a hui at Roimata Marae on 7 May 2022. Roimata is
the home of Te Upokorehe hapū.

12.2.

This hui took place entirely without access to funding, unlike the generous funding which
we are now aware had been supplied to the WPCT to participate in the process by that
point.

22

As in cl 19.1.3.
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12.3.

The petitioners were represented by kaumātua Wallace Aramoana, Trevor Ransfield,
Maude Edwards, Kahukore Baker, and Jimi Hills.

12.4.

The WPCT was represented at the hui by Robert Edwards, Keita Hudson, Bruce
Pukepuke and Arihia Tuoro.

12.5.

At the hui the group individually verified each signatory to the petition. No facilitator
was present as the WPCT objected to Te Upokorehe preferred facilitator Judge
Wainwright’s presence.

12.6.

On 9 May 2022, it was confirmed that 682 signatures on the petition had been verified,
and that parties would be moving forward with the clause 19 process.

12.7.

Following this, the Minister for Treaty of Waitangi Negotiations sent a further letter dated
7 June 2022. This letter outlined the Minister’s expectations of the voting process and
information hui, and setting a futher deadline to complete these tasks of 31 August 2022.

12.8.

The Minister’s expections were recorded as:
12.8.1.

All members of Whakatōhea will be able to fully participate, because all
members of Whakatōhea would be affected by the proposed amendment to the
WPCT Deed of Mandate;

12.8.2.

At least some of the information hui will include the ability for Whakatōhea
whānau who live outside of the Ōpōtiki area to participate (for example, online);

12.8.3.

Information from Te Arawhiti about the likely effects of the proposal, including
the likely effects on the deed of settlement initialled between Whakatōhea and
the Crown on 23 December 2021 will be provided to voters;

12.8.4.

The WPCT will have the opportunity to speak during information hui and
provide information for inclusion in voting packs;

12.8.5.

The voting resolution will be agreed between you and the WPCT;

12.8.6.

An independent Crown observer will attend the information hui;

12.8.7.

The vote will include postal and online voting options and record primary hapū
affiliations, in line with the recommendations of the Waitangi Tribunal;
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12.8.8.

The vote will use the Whakatōhea Māori Trust Board register, and those who
are not registered or do not wish to register may cast a special vote; and

12.8.9.

The whakapapa of those who cast special votes will be verified to a standard
equivalent with that used in the 2016 mandate vote.

12.9.

As is set out below, all of those expectations have been met, and the deadline complied
with.

13.

Funding for clause 19 process

13.1.

In the 2021 Priority Tribunal inquiry, claimants raised concerns about funding for the
withdrawal process.

13.2.

The Tribunal held that the Crown is not in breach of the Treaty “yet” because, at that
point, there was still time for the Crown to act and fix the problems in its funding policy:23
We find that if the Crown is prepared to make any necessary adjustments to resolve the
confusion and fix the funding policy, there will be no Treaty breach on this head.

13.3.

Without funding, Te Upokorehe expended considerable financial and human resources
in collecting the petition signatures and convening the whakapapa verification hui.

13.4.

This was in addition to what were already significant commitments in the High Court
and Court of Appeal for our application under the Marine and Coastal Area (Takutai
Moana) Act 2011, the Waitangi Tribunal’s North Eastern Bay of Plenty Inquiry, the
response to Covid-19 in our rohe, environmental management within our rohe, the Mai
Nga Kuri a Wharei ki Tihirau customary fisheries forum, and many other mostly unpaid
roles that kaitaki obligations demand that the iwi takes on.

13.5.

Without adequate funding and support the requirements imposed by the clause 19
process are a considerable hurdle for those that seek to use the accountability mechanism
built into the DOM.

13.6.

Funding for petitioners in the clause 19 process is capped at $150,000.00. The petitioners
put forward a budget and were allocated $133,000.00. This is less than the requested total,
however we note that there remains opportunity to reapply for the remaining funding.
Te Upokorehe will be required to do so, as the costs incured are over and above

23

Priority Report, above n 9, at 147.
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$133,000.00 to date. Funding for Te Upokorehe was not approved until 28 July 2022,
despite considerable work having been carried out prior to that point. This funding has
primarily been used to meet the costs of the information hui (including private security,
streaming, venue costs, catering etc).
13.7.

This can be contrasted with funding for the WPCT. The WPCT was granted $25,875.00
in exceptional circumstances funding to support it to verify the signatures of the
Upokorehe petition around December 2021, in response to the petition being filed. This
is months prior to any funding being allocated to Te Upokorehe.

13.8.

Evidence of this funding for the WPCT was obtained under the Official Information Act
1982. Te Upokorehe do not have any detail on the total level of funding supplied to the
WPCT for the clause 19 process.

13.9.

Te Arawhiti funded ElectioNZ.com and a hui facilitator directly. The final costs for these
parts of the process are not known to the petitioners.

13.10.

Funding is paid by Te Arawhiti on a reimbursement model, following receipt of invoices
or receipts. Reimbursement for payments favours those with access to existing funds. Te
Upokorehe have had to rely on their own savings, fundraising, and credit cards while
waiting for reimbursements. There is, therefore, a significant inequality of arms between
those seeking withdrawal and the WPCT.
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14.

Information hui

14.1.

Six information hui were held at the following locations:

Date

Venue

Start Time

Saturday 30 July

Ōpōtiki, Ōpōtiki RSA

11AM

103 Saint John Street, Ōpōtiki
Monday 01 August

Online Zoom

Saturday 06 August

Auckland,

Sudima

7PM
Auckland 11AM

Airport Hotel
18 Airpark Drive, Māngere,
Auckland
Sunday 07 August

Napier, Kennedy Park Resort

11AM

11 Storkey Street, Marewa,
Napier
Sunday 14 August

Wellington, Wharewaka

11AM

Function Centre
Taranaki Wharf 2 Taranaki
Street, Waterfront, Wellington
Monday 22 August

14.2.

Online Zoom

7PM

All hui were facilitated by Leo Watson, a solicitor agreed by all parties prior to the hui.
Mr Watson was favoured as he was independent of all parties, is fluent in Te Reo Māori,
and is experienced in facilitating hui of this type.

14.3.

A health and safety plan was developed by Te Upokorehe to ensure that all attendees
could feel secure at the hui. The summary that was distributed for the Ōpōtiki hui is set
out below as an example:
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WHAKATOHEA PRE-SETTLEMENT CLAIMS TRUST MANDATE
INFORMATION HUI
OPOTIKI RSA
Saturday 30 July 2022
HEALTH & SAFETY PLAN
•

POLICE – Police have been notified by Upokorehe of the event for health & safety
reasons. The Lodgement Ref # is P051372240.

•

ST JOHNS AMBULANCE – St Johns Ambulance have been notified by Upokorehe
of the event. Local St Johns contact Richard Kemeny has also been advised.

•

UPOKOREHE WARDENS – Upokorehe Wardens will be present in the hui to
assist whanau with any queries about covid protocols, emergency exits, parking,
restroom facilities. They will be wearing the Upokorehe Kaitiaki Hi Viz Vests.

•

COVID PROTOCOLS – Masks and Hand Sanitiser will be provided at the venue.
Wearing of masks is encouraged, unless you have an exemption.

•

EXTERNAL SECURITY – Four Security Officers have been confirmed from
Allied Security. This measure has been taken due to the increased sensitivity over
mandating issues within Whakatohea. Grant Howard is contact for Allied security.

The above protocols are Upokorehe standard health and safety management practices.
UPOKOREHE CONTACT:
Ngaire Ngamoki
Ph:

14.4.

The health and safety plan included Te Upokorehe wardens attending in high visibility
vests to provide information or support, first aid qualified persons being present, and
professional security guards attending. Both St Johns Ambulance and the Police were
notified of the hui in advance.

14.5.

The hui were advertised on social media, on the WPCT and Te Upokorehe websites, and
in the following papers:
14.5.1.

Northern Advocate;

14.5.2.

NZ Herald;

14.5.3.

Waikato Times;

14.5.4.

BOP Times;
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14.5.5.

Whakatane Beacon;

14.5.6.

Opotiki News;

14.5.7.

Gisborne Herald;

14.5.8.

Dom Post;

14.5.9.

CHCH Press;

14.5.10. Otago Times;
14.5.11. Rotorua Daily Post.
14.6.

A copy of the pānui is attached as Appendix G.

15.

Streaming / Video of Hui

15.1.

For the in-person hui, the petitioners engaged Local Gecko Productions, a company
which provides live streaming, photography, videography, graphic design, editing and
other media and production management.

15.2.

Local Gecko streamed the in-person hui in real time to a YouTube link that was provided
in advance of the hui. They also provided in-house sound services for the hui except for
the Wellington hui.

15.3.

Professional streaming of the hui in this way allowed people to observe the hui if they
were unable to attend or lived outside the rohe. People who watched the stream were
unable to ask questions but could see speakers and the PowerPoint displays.

15.4.

The YouTube link remains active so that parties can review a recording of all four inperson hui.

15.5.

The two online hui were held via Zoom. The first hui was recorded and the video has
been made available online for review.

15.6.

The second online hui was interrupted by a group of individuals not affiliated to any of
the parties involved in the hui. This group obtained the hui link through a ‘bot’ Twitter
account posting as a part of an activity known as ‘Zoom Bombing’.

15.7.

Due to the interruptions and the offensive language used by these individuals it was
decided that the recording would not be placed online. We also note that a portion of the
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questions and answers section was not recorded due to a recording error, however the
questions are reflected in the minutes.
15.8.

The Minutes for the final hui are attached to this report as Appendix H.

15.9.

Minutes are not provided for the other hui as video recordings are available.

15.10.

TPK observer reports are attached as Appendix I.

15.11.

The attendance registers for the in-person hui are attached as Appendix J. There are
some blank pages, however as the pages were numbered it was decided to leave those in.

15.12.

The ‘Chat’ logs from the two Zoom hui are attached as Appendix K.

15.13.

The YouTube links for the in-person information hui are attached as Appendix L.

16.

Information hui process

16.1.

Te Upokorehe opted to hold a mix of in-person and online hui to try to reach as many
people as possible. Having been involved in many processes that Te Upokorehe have.
objected to as being run in an unfair way, it was important to Te Upokorehe that as many
people as possible could attend and make themselves heard, whether they supported the
petitioners or not.

16.2.

Features common to all information hui were:
16.2.1.

All participants were encouraged to sign the attendance register;

16.2.2.

TPK and/or Te Upokorehe observers (who did not take part in the discussion
at the hui);

16.2.3.

Information packs and ballot papers were available at all in-person hui;

16.2.4.

Ballots could be cast at all in-person hui;

16.2.5.

Te Arawhiti spoke about the likely effects of an amendement to mandate; and

16.2.6.

Independent facilitation.
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16.3.

The hui were run on a schedule as below:
Hui Step
Opening

Responsibility
Hau Kainga / Parties

Introduction, ground rules, common Leo Watson
information PowerPoint slides
ElectioNZ.com and voting PowerPoint Isiah Roberts (ElectioNZ.com) or Leo
slide

Watson if Mr Roberts not present

Te Upokorehe Petitioners’ Presentation Kahukore Baker / Trevor Ransfield
and slide show
Te Arawhiti Presentation and slide show Dr Jacob Pollock
on effects to settlement
WPCT Presentation and slide show

Maui Hudson

Questions and Answers

Petitioners: Kahukore Baker, Jimi Hills,
Maude Edwards, Wallace Aramoana,
Trevor Ransfield and others as required
Te Arawhiti: Jacob Pollock
WPCT: Maui Hudson

Closing statements (reverse order of WPCT
presentations)

Te Arawhiti (if required)
Petitioners

16.4.

Appendices M–O are the final PowerPoints presented by all parties in the order in
which the parties presented.

17.

Hui 1: Ōpōtiki 30 July 2022

17.1.

The first information hui was held at the Ōpōtiki RSA in Ōpōtiki. The hui began at
10:50AM and concluded at 1:30PM with a kai.
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17.2.

The presentations were made, and attendees were given opportunity to ask questions of
the presenters.

17.3.

There was one incident outside of the hui that required the Police to be called, however
this did not affect the hui and many were unaware that the incident had taken place.

17.4.

Robyn Garrett, an ElectioNZ.com staff member, was present to answer questions and
take votes with a ballot box at the hui.

18.

Hui 2: Zoom 1 August 2022

18.1.

This hui was held from 7:00PM–9:20PM on 1 August 2022.

18.2.

The first Zoom hui was well attended. An issue was noted in that the hui cap of 100 did
not allow some attendees to join.

18.3.

Presentations were given, and an opportunity was provided for attendees to ask questions
on camera or via the ‘chat’ feature on Zoom.

18.4.

All parties were asked to record their appearance on the chat feature to create a record
of attendance.

18.5.

During the hui it was observed that the ‘chat’ feature was being used by some to carry on
a disagreement that was unhelpful to the purpose of the hui.

18.6.

Following the hui it was decided that for the second Zoom hui attendees would be given
time to record their appearance, then the chat feature would be turned off.

19.

Hui 3: Auckland 6 August 2022

19.1.

The third hui was held at the Sudima Hotel, Auckland from 11:00AM–1:17PM on 6
August 2022. The hui concluded with a kai.

19.2.

Issues arose due to fog preventing flights into Auckland. Leo Watson and some attendees
were unable to attend as a result. Mr Watson facilitated the hui via an audio-visual link to
ensure that the hui could proceed.

19.3.

The presentations were given, and attendees were given opportunity to ask questions of
the presenters.

25

19.4.

Isiah Roberts, an ElectioNZ.com staff member, was present to answer questions and
accept votes with a ballot box at the hui.

20.

Hui 4: Napier 7 August 2022

20.1.

The fourth hui was held at Kennedy Park Resort, Napier from 11:00AM-approximately
1:30PM. The hui concluded with a kai.

20.2.

The presentations were given, and attendees were given opportunity to ask questions of
the presenters. The hui was extended to allow for further questions and answers.

20.3.

Isiah Roberts, an ElectioNZ.com staff member, was present to answer questions and
take votes with a ballot box at the hui.

21.

Hui 5: Wellington 14 August 2022

21.1.

The fifth hui was held at Wharewaka Event Centre, Wellington, from 11:00AM-1:54PM.
The hui concluded with a kai.

21.2.

The presentations were given, and attendees were given opportunity to ask questions of
the presenters. The hui was extended to allow for further questions and answers.

21.3.

Isiah Roberts, an ElectioNZ.com staff member, was present to answer questions and
take votes with a ballot box at the hui.

22.

Hui 6: Zoom 22 August 2022

22.1.

The sixth hui was held by Zoom from 7:00PM–9.22PM on 22 August 2022.

22.2.

The presentations were given, and attendees were given opportunity to ask questions of
the presenters. The ‘chat’ feature was left on at the beginning of the hui for attendances,
and then turned off.

22.3.

As above, an issue arose when a group of unknown individuals attempted to take control
of the hui. None of these individuals were aligned with legitimate hui participants.

22.4.

This was disappointing, and disrupted what was otherwise a productive hui where
presentations were made and participants had an opportunity to ask questions or give
their views.
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23.

Conclusion on information hui

23.1.

The hui were robust, well facilitated, and offered a genuine opportunity for attendees to
speak, ask questions, and hear answers. Te Upokorehe consider that the Minister’s
expectations were met.

24.

Voting resolution

24.1.

The ballot resolution was agreed by the petitioners, Te Arawhiti and the WPCT and was:
The Whakatōhea Pre-settlement Claims Trust mandate should be amended to exclude Te Upokorehe
and their claims from the Whakatōhea Settlement for historical treaty claims.

24.2.

The petitioners had some concern about not including reference to their taonga and
whenua in the resolution, which would have been in line with the language in the petition.
The resolution was agreed in the knowledge that the effect of removing Te Upokorehe
and their claims must have the practical effect of removing taonga and whenua as well.

25.

Voting period and method

25.1.

An independent returning officer from ElectioNZ.com was engaged and agreed by all
parties.

25.2.

Despite the petition being limited to Te Upokorehe members, all members of Te
Upokorehe, Ngāti Ngāhere, Ngāti Patumoana, Ngāi Tamahaua, Ngāti Ira, and Ngāti Rua
were eligible to vote. A person could also vote if they held whakapapa to the tipuna
Muriwai and/or Tūtāmure. All voters needed to be aged 18 or over.

25.3.

Voting opened 28 July 2022 and closed 12:00PM on 30 August 2022. Postal votes
postmarked 30 August or earlier were accepted through to 5 September 2022 to account
to postal delays caused by flooding events and issues within the NZ Post system that
ElectioNZ.com had identified.

25.4.

Voting was carried out by postal ballot, online voting, and by ballots cast at the in-person
information hui. As more fully described below, voters not on the WMTB register were
required to vote via special vote and complete a Whakapapa to Vote Form.

25.5.

An agreed information booklet was sent out with all voting packs. This contained
information about the clause 19 process, and a statement from the petitioners, te Arawhiti
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and the WPCT. The information booklet and Whakapapa to Vote Form are attached as
Appendix P.
25.6.

The Whakapapa to Vote Form process required a voter to complete a voting form and
an additional Whakapapa to Vote Form. This could be done in hard copy or online.
Issues with the process have been reported, including the Whakapapa to Vote Form not
being included in voting packs for those that required them, and parties having difficulty
completing the forms. If an otherwise valid vote was received before deadline, but a
Whakapapa to Vote Form was not received prior to the deadline, then the vote was not
counted. It is not yet known how many votes fell into that category.

25.7.

Registrations or requests for assistance could come from within Aotearoa or overseas.
Freephone support was provided by ElectioNZ on NZ: 0800 666 047 or AUS: 1800 859
370. It is understood that there were some issues with the Australian freephone number
during the voting period.

25.8.

We expect more information on this issue in the report of the Independent Returning
Officer (“IRO”), which we are advised will take several weeks to complete. We will
supply this report when received as an addendum to this report.

25.9.

25.10.

The IRO also supplied two email addresses for assistance:
25.9.1.

IRO – iro@electionz.com; and

25.9.2.

General Voting Support – vote@electionz.com.

On the day that voting closed, Te Upokorehe peitioners were advised that some voters
were having issues contacting the IRO where voting packs had not been received, and
that emails had not been replied to. There was little that could be done so close to the
deadline beyond contacting the IRO, which is what Te Upokorehe did.

25.11.

We expect more information in the IRO report, and note that this was beyond Te
Upokorehe control.

25.12.

An unverified vote result was produced on 31 August and provided to the Minister in
line with the deadline set. It was agreed prior that this would satisfy the deadline, and
allow further time for the final result to be confirmed and this report to be produced.
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26.

Verification of whakapapa process

26.1.

The whakapapa verfication process for special votes was held at Roimata Marae on 3
September 2022. The attendance sheet for this hui is attached as Appendix Q.

26.2.

The Whakapapa to Vote Forms were transported to and from the hui by Dr Pollock, as
ElectioNZ staff were unavailable. The papers were transported in a locked canvas bag.

26.3.

Te Upokorehe were concerned at the way that the verification process required
whakapapa to be recorded and transported. This is further addressed below.

26.4.

The verification hui for all non-Te Upokorehe voters was carried out on 6 September
2022. It is understood that there were very few non-Te Upokorehe special votes, and we
have not heard of any issues arising at this hui.
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27.

Result

27.1.

The result was jointly released by the Upokorehe Petitioners and the WPCT at 11:00AM
on 9 September 2022. An IRO’s report will be competed outlining details of this vote.
As above, we will supply the IRO report when it is received.

27.2.

The verified results are set out in Appendix R, and set out below for ease of reference:

YES

1,128

38.25%

NO

1,821

61.75%

BLANK

9

27.3.

Below is a breakdown of the affiliation of voters:

HAPŪ

YES

% YES

NO

% NO

Ngāti Ira

118

45.91%

139

54.01%

Ngāti Ngahere

75

27.47%

198

72.53%

Ngāti

86

21.18%

320

78.82%

197

26.69%

541

73.31%

Ngāi Tamahaua 180

34.95%

335

65.05%

Te Upokorehe

62.11%

288

37.89%

Patumoana
Ngāti
Ruatakena
472

27.4.

The voter return is 23.52% being 2,949 valid votes received from 12,559 eligible electors.

27.5.

It is assumed that the eligible elector figure is taken from combining special votes
numbers with the WMTB register. We have no knowledge of how up to date the WMTB
register is.

27.6.

The result shows a significant reduction in turn out from the 2018 vote, which was
32.54% of eligible electors. The 2022 result also reflected an increased turnout for Ngāti
Ruatakenga and Te Upokorehe, and a reduction in participation for Ngāti Ngahere, Ngāti
Patumoana, Ngāi Tamahaua, and Ngāti Ira.

27.7.

The DOM does not specify a ‘target’ or threshold that must be reached in order to
achieve withdrawal or amendment.
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28.

Limitations and issues with voting

28.1.

The ability of voters on the WMTB register to vote without filling out a Whakapapa to
Vote Form provided an advantage to those seeking to maintain the status quo.

28.2.

While the petition was verified, the WPCT did not accept that it was verified to the same
standard as the WMTB register. Therefore, the WPCT did not allow the petitioners
database of signatories to be used without filling out a Whakapapa to Vote Form.

28.3.

We do not yet have the final figures for special votes cast, but we can say that the vast
majority of Te Upokorehe voters filled out Whakapapa to Vote Forms. A preliminary
unverified Whakatōhea Mandate Amendment Vote Result has been provided, but cannot
be shared at the time this report was produced. The WPCT, the petitioners, and Te
Arawhiti all have copies.

28.4.

We will not have the final special vote numbers until we receive the IRO report. The
conclusions that can be drawn from the unverified results are:
28.4.1.

The large number of special votes for Te Upokorehe shows support comes
from outside of WTMB register. Any support inferred from the raw number of
people on the register should be treated with caution based on these results.

28.4.2.

The few non-Te Upokorehe special votes shows that generally non-Te
Upokorehe voters are comfortable being on the WMTB register.

28.4.3.

The special vote process placed an additional hurdle for Te Upokorehe voters
in particular.

29.

Lack of Data Sovereignty and protection of taonga throughout the process

29.1.

Underlying Māori Data Sovereignty narratives is the fundamental right of Māori
sovereignty over the creation, collection, access, analysis, interpretation, management,
dissemination, re-use and control of data either created by them, or about them; and this
sovereignty is protected under Te Tiriti and also UNDRIP.24

29.2.

The petitioners have observed throughout this process, which was designed by the
WPCT and confirmed by the Crown, that the way in which it required petitioners to

See Dr Karaitana Taiuru "Māori Data Sovereignty and Associated Legal Instruments" (8 November 2020)
<www.www.taiuru.maori.nz> .
24
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participate undermined Māori data sovereignty, and the petitioners’ ability to protect their
taonga.
29.3.

A key example is the inability of the petitioners to use their roll, and the favouring of the
WMTB register. As has been seen in this process, the vast majority of Te Upokorehe
voters were not on the WMTB register. This was not only an obstacle to the voting
process, it also demonstrates that a substantial number of Te Upokorehe people do not
want to be part of WMTB, whether for practical or cultural reasons. This has implications
for adequacy of representation by WPCT.

29.4.

As a consequence the petitioners have observed that Whakatōhea identity and whakapapa
was prioritised over Te Upokorehe identity and whakapapa.

29.5.

The process has privileged the views of others concerning Te Upokorehe’s whakapapa
over the advice they were given by Te Upokorehe experts.

29.6.

All of the above undermines the mana of Te Upokorehe. It is the firm view of the
petitioners that the process itself has undermined Te Upokorehe’s protection of their
whakapapa, and failed to account for the well established procedures and practices
concerning promotion of data sovereignty and protection of information.

30.

Does the result provide justification for withdrawal of Te Upokorehe?

30.1.

The Crown and the WPCT chose to pursue settlement of what they considered a large
natural grouping which included Te Upokorehe.

30.2.

After a vote which failed to record hapū affiliation in 2016, the WPCT Deed of Mandate
was recognised by the Crown on 14 December 2016.

30.3.

Te Upokorehe developed an alternative to this approach that the Tribunal doubted was
given “more than passing consideration” by the Crown. From the outset Te Upokorehe
have opposed being included in a settlement dominated by Te Whakatōhea.

30.4.

As set out above, the Tribunal considered that the mandate should not have been
recognised at that time. Among other reasons, the Crown could not state with confidence
what the opinion of Te Upokorehe actually is on the mandate as they had not been given
an opportunity to express a view.25

25

Mandate Report, above n 3, at 74.
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30.5.

As a result, the the Crown could not be clear where relative levels of support and
opposition to the WPCT mandate sat within Te Upokorehe.26

30.6.

The 2018 Settlement Process Vote showed that the majority of Te Upokorehe voters did
not support the WPCT continuing to negotiate towards settlement. Despite this result,
the WPCT and Crown re-entered negotiations on behalf of Te Upokorehe.

30.7.

While the Tribunal considered that this decision would be tested in ratification, the 2022
vote has shown again that a majority of Te Upokorehe members do not support the
WPCT mandate. While other gorups have shown a preference for the status quo, Te
Upokorehe has spoken. Despite the barrier of being required to complete a special vote
when supporters of the WPCT were generally not, the percentage of Te Upokorehe
opposed to the WPCT has increased since the 2018 vote.

30.8.

The WPCT and the Crown must also be concerned that the majority of Te Upokorehe
voters were not on the WMTB register. This strongly suggests that a group of Te
Upokorehe members that have been silent until now do not support the WPCT or the
settlement.

30.9.

The result from Te Upokorehe voters is significant. As the Tribunal has previously noted,
Ngāti Ruatakena is significantly larger than the next largest hapū, Ngāi Tamahaua, and
almost three times the size of Te Upokorehe.27

30.10.

This must be taken into consideration when interpreting the 2022 mandate amendment
vote. While a counterfactual, if the Te Upokorehe vote is multiplied by three (to bring
the numbers in line with Ngāti Ruatakenga), then there would have been 2280 votes from
Te Upokorehe, with 1416 in favour. This starkly shows the difficulties that smaller groups
have when placed into settlement arrangements with larger entities. This risk is not
identified, addressed or mitigated in the DOM. It is antithetical to hapū rangatiratanga to
compel a group to remain in a settlement based on the wishes of other groups, subject
to the tyranny of the majority.

30.11.

The fact is, despite three votes being held to date, there has never been a vote in which
the WPCT can show that Te Upokorehe has displayed majority support for the WPCT
to negotiate and conclude a settlement on behalf of Te Upokorehe.

26
27

At 90.
At 30.
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30.12.

Unlike some other withdrawal processes, the DOM is silent on any percentage that must
be reached in order to achieve withdrawal or amendment.

30.13.

The petitioners view is that the outcome of the vote demands amendment of the WPCT
mandate to remove Te Upokorehe and their claims from the Whakatōhea Settlement for
historical treaty claims. The result shows a figure of 62% of Te Upokorehe favour
amendment of the mandate.

30.14.

The WPCT cannot point to any Tiriti compliant result that provides justification for their
mandate for Te Upokorehe. Reading in a requirement that a certain fixed percentage
must have been reached at this point in the clause 19 process would be irrational and
unreasonable.

30.15.

Finally, the Tribunal noted its expectation that the Crown will do what it can in its
discussions at the final decision-making part of the withdrawal process to ensure that the
rangatiratanga of a hapū that has voted to withdraw is actively protected.28

30.16.

Te Upokorehe share this expectation, and expect to be consulted on the process prior to
a decision being made.

30.17.

As has been made clear during the clause 19 process, Te Upokorehe supports time being
allowed for the Waitangi Tribunal being able to make findings and recommendations on
all of their claim issues.

30.18.

They then believe a non-competing overlapping mandate process remains the best
pathway forward to an enduring and meaningful settlement. This promotes processes to
work together while recognising the mana whenua, mana moana and rangatiratanga of
the five hapū of Te Whakatōhea and Te Upokorehe.

28

Priority Report, above n 9, at 149.
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